








clear from these results that this is not necessarily as an alternative to justice, but rather
—in a complex sequencing of their own immediate needs — as a precursor to it.

This perspective is important in addressing claims that victims are more interested in
peace than in justice. But it is equally important to recognise that, as the traction of the
peace process changes and as the prospects of hegotiated peace grow, victims’ needs
and expectations may well shift. For the ICC, this also presents a key challenge to the
Court’s aspiration to provide reparation through the Victims’ Trust Fund — at best a clumsy
tool for addressing these shifting and complex needs, even of the highly select group
of victims that will have access to the Fund. If reparation is an important accountability
mechanism for victim communities, then failure to take account of the changing needs
and expectations of victims groups could mean that — in this role — the Court is at risk of
doing more harm than good. Beyond the crude tool of monetary compensation, defining
victim-centred and credible approaches to reparation has the potential of a critical peace
dividend which could contribute substantially to civic trust and to the durability of peace-
building. Alternatively, reparations that are perceived as unfairly selective or that disappoint
expectations, could prove highly divisive. As such, reparations risk becoming the new
rallying cry of re-mobilised discontent, and with it, the potential for a return to conflict.
A tool such as the ICC, designed for the narrow accountability that is an imperative of
prosecution processes, is perhaps not best-placed to address the expectations that come
with promises of reparations. Reparative processes are in any event fraught, expensive
and highly technical, without the constraints of the Court as an implementing agency.

From the local to the global

As noted above, one line of criticism has cast the ICC as an imposed instrument of
international law with little or no cultural relevance in the local communities it is supposed
to serve. Beyond stale arguments about a global human rights discourse having no
place in the African lexicon, there is a complex question about the relationship between
international instruments and their meaning or proximity to affected communities. This is
not neatly resolved by reference to jurisdiction and the principle of complementarity — that
is, reflecting the primacy of national court processes and the argument that the ICC only
steps in where the domestic courts are unwilling or unable to act. It is more of a question
about the relevance of punitive justice within the framework of local justice mechanisms.
The question requires a careful assessment of how local justice instruments — which are
considerably more accessible to local populations — might sit alongside national and
international mechanisms, each serving its distinct purpose in a cumulative effort to
tackle the impunity gap in societies emerging from massive violations.?

Discussion of such issues scarcely gets started, however, before it is dragged down by a
further unhelpful polarisation. At one extreme, these local justice systems are romanticised
as being inherently consultative and reconciliatory and therefore fundamentally in tension
with the adversarial accountability approach embodied by the ICC. At the other extreme,
such arguments are dismissed as cultural relativism and local justice systems are caricatured
as atavistic and inherently incapable of ever incorporating the norms and standards of
international human rights.

Courting Conflict? Justice, Peace and the ICC in Africa 77



In reality, like all legal systems, local justice mechanisms are in fact contested sites of
political struggle. And like any other justice system, they need to be subject to scrutiny
for their preventive efficacy and the extent to which they promote sustainable peace and
reconciliation. We must recognise the potential to integrate a rights discourse in justice
mechanisms that are much more accessible to local populations — as an adjunct to the
ICC, rather than necessarily as an alternative to it.

It is clear that the ICC’s concern with the boundaries between international and national
jurisdiction risks inhibiting its ability to integrate with local approaches to justice. This restriction
is at least equally problematic in grappling with conflicts in Africa which frequently do not
respect national boundaries but which are sub-regional in their character, logic and origins.
This is particularly the case in the overlapping conflicts in the four countries where the ICC
is currently investigating crimes — Uganda, Sudan, the Democratic Republic of Congo and
the Central African Republic. In its mandate, investigative orientation and entire modus
operandi, the ICC is focused on addressing national justice solutions (albeit through an
international justice instrument) by reference to the boundaries of the nation state in each of
the countries in which it operates. This may effectively preclude investigations into the role
of regional actors, representatives of neighbouring governments, or global non-state actors.
Although the ICC’s punitive justice approach is sometimes complemented or ameliorated by
non-judicial accountability mechanisms, this is not necessarily the case regarding the need
to address the regional character of violent conflicts. Other transitional justice tools tend also
to be oriented around the jurisdictional boundaries of the nation state. \While there are some
important examples of reparation being provided across these boundaries, initiatives such
as truth-seeking, institutional reform, reconciliation strategies and memorialisation all tend
to be defined by their national orientation. What this means is that the ICC, along with most
other transitional justice instruments, still has to come to terms with the challenge of peace-
building in the context of violent conflicts that defy the boundaries of the nation state and the
associated legal and jurisdictional boundaries that shape justice-based interventions.

Conclusion

The ICC has been established as a ‘court of last resort’ for crimes against humanity, war
crimes and genocide. This responsibility is testament to an international consensus that
certain crimes are so heinous that the global community must act to prosecute them, even
if the nation state affected chooses not to do so. Where the first preference of domestic
investigations and prosecutions is not forthcoming, the ICC is the acknowledged primary
vehicle for the administration of international criminal justice.

Despite this formal position on non-derogation, debates continue about whether or
not the ICC can, or should, exercise discretion over when to prosecute, based not on
availability of evidence, but on political considerations, such as the Court’s potentially
negative impact on delicate peace negotiations. By contrast, claims are also made that
the Court’s interventions (with nods to the similar roles of the ICTY and the Special Court
for Sierra Leone) have actually driven protagonists to the negotiating table, thus enhancing
the prospects for peace. These competing claims — more often than not impossible to
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substantiate — have further polarised debates over the compatibility of the objectives of
peace and justice in societies emerging from mass violence.

These representations of the ICC as the progenitor of peace processes on the one hand,
or as fundamentally incompatible with the logic and demands of peace mediations on
the other, compound the inclination to treat the Court’s role as inherently in tension with
other transitional justice approaches. This detracts from a useful assessment of the ICC’s
potential and appropriate roles. The prism through which the Court is viewed has been
detrimental to thinking about justice, accountability, and peace in a more integrated way,
resulting in the goals of peace and justice being considered mutually exclusive.

Yet in many respects this debate is at risk of being outpaced by current global developments
that have moved beyond the strictures of the peace and justice dichotomy. A pragmatic
approach (often embedded in negotiated processes) is testing the boundaries of how
much justice is enough to satisfy the obligations of international law. lllustrating the shifting
base of the new global legal framework in the wake of the establishment of the ICC, and
by reference to either South Africa’s conditional amnesty provisions or Colombia’s plea-
bargain-type peace and justice arrangements, the Ugandan negotiators at Juba have
debated the place of the ICC as one among many mechanisms for doing justice during
transition. The danger of such situations is that, trading on the discord between human
rights and peace-building practitioners, negotiators may create outcomes that are in the
interests neither of credible justice, nor of durable peace.

As the ICC becomes a more seasoned institution, it is important for the purveyors of
transitional justice and peace-builders alike to recognise and to mitigate these risks.
Sequencing different transitional justice initiatives is more easily said than done. Care must
be taken during peace negotiations to ensure that short-term concerns do not lead to
longer-term judicial accountability being ‘designed out’ of negotiated settlements where
those negotiating are frequently among the primary perpetrators of international crimes.
In all of these endeavours, if the ICC is assessed as the only vehicle of justice in the wake
of mass atrocities then we set it up to fail. By contrast, if it is viewed as one among many
mechanisms for building accountability into peace-building, then the prospects of both
durable peace and justice will be better served.
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Established to prosecute those responsible for war
crimes, crimes against humanity and genocide, the
International Criminal Court has a global mandate.
However, its activities have concentrated on African
countries marked by ongoing violent conflict. Key
recent developments have seen the work of the
Court take more concrete shape. In the process, the
critical challenges and dilemmas raised by the ICC
have also come to the fore. During what is a defining
period for the Court, this collection investigates the
politics of the ICC’s interventions in Africa.

‘Courting Conflict? provides the context in which the first
five years of the ICC’s work in Africa should be assessed.
Anyone interested in international justice will be enriched by
the insights offered by this hugely impressive collection.’

Justice Richard Goldstone, former Prosecutor of the UN
International Criminal Tribunals for the former Yugoslavia
and Rwanda

‘Fortunately, few people maintain that pursuing justice, by
definition, jeopardises peace-making. However, tremendous
moral, legal, political and practical problems accompany
efforts to advance justice during conflict and during peace
processes. This collection sets a new benchmark for
approaching these problems. Tackling all the right questions,
it is the most topical publication on the ICC that | have
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